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Madan Mohan Chaudhary

S/o late Sri A.N. Chaudhary

Presently posted as Driller Grade —I

In Test and Control Division (Irrigation)
Joshiyara, District Uttarkashi.

Petitioner

Versus

1.  State of Uttaranchal
through Secretary Irrigation Department
Uttaranchal Shashan, Dehradun.



2.  State of U.P.

through Principal Secretary

Irrigation Department, U.P. Shashan, Lucknow.
3. Chief Engineer (Head of the Department)
Irrigation, Uttaranchal, Dehradun.
Engineer-in-Chief, Irrigation, U.P. Lucknow.
Executive Engineer,
Test and Control Division (lrrigation),
Joshiyara, District Uttarkashi.

o b

................ Respondents

Mr. Manoj Tiwari, Sr. Advocate, assisted by Mr. Alok Mehra, Advocate,
present for the writ petitioner.

Mr. S.N. Babulkar, Advocate General, along with Mr. B.D. Upadhyay,
Addl. Advocate General, present for the State of Uttarakhand /
respondents No. 1, 3 and 5.

Mrs. Bina Pande, Standing Counsel for the State of U.P., present for
respondents No. 2 and 4.

Per: Hon. Prafulla C. Pant, J. (on behalf of Hon’ble
Prafulla C. Pant, J. and Hon’ble Dharam Veer, J.)

A Division Bench of this court, in Writ Petition
No. 284 (S/B) of 2004, Madan Mohan Chaudhary Vs.
State of Uttarakhand and others, has referred following
question to the Larger Bench, constituted by Hon’ble
the Chief Justice:-

Whether, the Government Order dated 1% July

1989, referred in the judgment of the Division

Bench (in Special Appeal No. 225 of 2008,

State of U.P. and another Vs. Pitamber Dutt

Sanwal, arisen out of Writ Petition No. 843



(S/S) of 2003) applies to work-charge

employees, or not?

2) Brief facts of the case in Writ Petition No. 843
(S/S) of 2003, Pitamber Dutt Sanwal Vs. State of U.P.
and another, decided on 24.07.2008 by this court, were
that the writ petitioner of said case was appointed as
Driver on work-charge basis on 04.10.1977, in Jamrani
Bandh Project under Irrigation Department of State of
Uttar Pradesh. He rendered his service as such till
27.05.1995, where after he was regularized and brought
under regular establishment. He retired on attaining
age of superannuation on 31.05.2000. He filed Writ
Petition No. 843 (S/S) of 2003, directing respondent
No. 2 Executive Engineer, Ban Sagar Nahar, Nirman
Khand -6, Mirzapur to pay amount of provident fund,
insurance, pension and other pensionary benefits with
interest. Learned Single Judge of this court vide his
judgment and order dated 24.07.2008, following the
judgment and order dated 03.03.2006, passed in Special
Appeal No. 93 of 2004, State of U.P., through
Engineer-In-Chief,  Public  Works  Department,
Lucknow and another Vs. Anand Singh, allowed the
writ petition and directed the respondent No. 2 of said
writ petition to release the pensionary benefits.
Aggrieved by said judgment and order dated
24.07.2008, State of U.P., and Executive Engineer of
Irrigation Department of said State filed Special Appeal
No. 225 of 2008. A Division Bench of this court



decided said appeal vide its order dated 27.04.2010,
whereby it dismissed the appeal holding that
Government Order dated 01.07.1989, issued by State of
U.P., shall be applicable to the writ petitioner of said
case (Pitamber Dutt Sanwal), as he stood to have
rendered ten years service on temporary basis. The
contention of the appellants that only the period from
27.05.1995 (date of regularization) to 31.05.2000 (date
of superannuation) was the period to be considered as
regular service (which was less than ten years) was not
accepted by the Division Bench of this court. When
said judgment and order dated 27.04.2010, passed in
Special Appeal No. 225 of 2008, was referred by
present writ petitioner Madan Mohan Chaudhary in
Writ Petition No. 284 (S/B) of 2004 before the Division
Bench, the Division Bench hearing the writ petition felt
that it was not in a position to follow the aforesaid
judgment, and referred the matter to the larger bench

for answering the question, quoted above.

3) Since, the answer to the question involves
interpretation of the Government Order dated 1% July
1989, we think it just and proper to quote the
Government Order. The same reads as under:
“ITR U ARBR
faea (mar=) Srg9rT—3
Ho : H10—3—1152 / <H—915 / 89
AGTS : faTidh 1 Jellg, 1989
AR DASIR]
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v« SR WK Aol Dl FaT frgfed /gg W)
URRTRI AT BT STFARICT |

BRIED

SuYe fawy UR SFEEwdEN] Bl U bl Pl QW gAT
g b Rufdel Afde Weleg & afgwoa 368 & Uawl &
ATAR oY WIBR & 3T bl T Hal U g a9 db 3
T8 A WAl & Ofd b [ RPN A bl g R il |
BT B | WREHR HaDhl & JAT I R {5 I 2g
M & [IEME Sfeell & dacE B AWl H Ulddr dwE
VAR G 9 B UM & HRUT FHEHT HHART R gU e
1 SffYayar R ¥a1 Mg B 9 7 R S U™ a,
A &l B UK © |

2— IWRIGIAR IR Y8d gU ¥a1 g & &1 &
PRV ARBRT HADB! DI BF dTell BISATSAT DI g A AT Bl
U B T d AR & [ERRE @ g iR 9w
[RITRIT ST Heled 4 |8y I8 3Aee Yae fhd g fb
U WREBRT Hadhi bl ST8M &7 | 9 10 99 ! I dan
quf B} ol B, SfEaydr IR HaT Mg B9 srerar e fafdedn
OO §RT S WaT $_+1 =g Yolaqar 3feM amvg o QY
S R ANl /e Ued war  fgfed U=yl den
uTReaTRe Ued AT bR I S8 &)1 W oI BF Ol fd
IR HHARAT BT I IRRARAT H d7a FIdl & srrid
3 BT 2 |

3— IT AT 39 AHAT H |l AN BF S8l SRR I
8T 20 9V DI HAT YT R JAAAT 45 9¥ DI MY YUl PR, Sl
A1 gl B & IW qod F9H 56 & A=A Wesdl I
g 89 &1 AR US @1 T Bl

4— T IS 1—6—89 A AN AIF SR | S faAid
gd SR I&d gU ST / JeTaddl TR SIUAT AT AT T,
Mg 81 9o U HHaIRAl & AMal § Sl Sad o &




g, & Ble gAe T8 fFa SR f5E, deel § dad
AT & AT Dls UGTT AT el 8T | U ARBN Hdh!
DI S IR ¥&d gY &l : 1—6—89 W Hal g 8l b o
AR 3¢ SUD SRV blg UTH gAY 8 gg oI, faid
1—6—89 W Hal Mgfcd & Yd |l &I AlH 9 A1 Bl ARId
uRaferal (e 1—1—86 & Yd Hal ged HHaTRAT & Al
# oirad uRdfRr &7 e S a9 | 8 Sl 9% o dad
9(21) @ 3 el BT o AT 1—1—86 NUAT IAD SR
At H uRaferal &1 ome 99 99 ¥ ' o qga e
921)(1) & uRwIfd B) & 50% & <X A B9 <M H UM
g Bt 519 a1 fgfd & qd SeH 33 Y @) e HaT
Ul PR Gl Bl AT FEHNT HAT 33 IY W HH <&l 8 dI U
ST U H BH B SR | $9 UBR AN U HHATRAT
@ UeHEl B ST A6 1-1-86 & Yd WAl e B g o
fare favmT EIN IGUK] NISEICN] Hea:
AT—4—1120 / TA—87—301 /1987 feAid 28—7—87 & IfSRHT
HRT—1 Ud 9FT—2 ST R 81 & 1R 608 g Jadid &
RIER HEMMS M8 BT A <d g YARIMEd dR & SR iR
eI 1—6—89 I YANIENT AR BT o™ AT SR |

5— 39 HRATGT MU @ Iaid U & fhsdl T dHar)
BT RGO A & BN Sl 31—5—1974 AqAT Db Y4
|91 Fged g3 Bl IfQ 59 BrIield €Y @ did fhdl Ud
AN Bl UTH & SR ST 31—5—1974 & SURI Wl Hge
B3 B O S 1-6-89 & SR 3Tl STHA & FHI
IADB! YT ¥ HH DI AT geRINT IFD! IRKddd FdT ged &
fasTies & 15 99 @ I WER X &l SR |

6— 3l 1—6—1989 3feraT IS & HaT Mgl /g &
ST AMel H SUdd FaveT b1 ™ Qa1 SR, S99 biiHD
JTANT—1 & AR AT 19-8—1980 HIFd—1 faAT®
29—4—80 & IITIA ATAING T T8 BT |
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4) The language of Para 1 of the Government
Order quoted above, makes it clear that the Government
Order is being issued to clarify Article 368 of Civil
Service Regulations. For the purposes of this case we
are particularly concerned what has been contained in
Para 2 of the Government Order quoted above, which
provides that on completion of minimum of ten years
regular service, on superannuation, a temporary
employee would be entitled to pensionary benefits
including gratuity, family pension etc. as payable to a

permanent employee.

5) Before further discussion we think it just and
proper to quote here Article 358(a) of the Civil Service

Regulations (for short CSR), which reads as under:

“358. (a) Except for Compensation gratuity, an
officer’s service does not in the case of Superior and
Inferior services qualify till he has completed twenty

years of service.”

Article 361 of CSR provides as under:
“361. The service of an officer does not qualify
for pension unless it conforms to the following three

conditions:-



First— The service must be under Government.

Second — The employment must be substantive
and permanent.

Third — The service must be paid by Government

[These three conditions are fully explained in the

following Section.]”

The condition indicated in Article 361 of the CSR

has been explained in the following Articles.

Articles 362 to 367 elucidates the condition No. 1
of Article 361 of the CSR. Similarly, Article 368 to
384 of the CSR elucidates the second condition of
Avrticles 361 and Articles 385 to 394 relates to condition
No. 3 of Article 361 of the CSR.

Next relevant provision is contained in Article
368 of CSR. The same reads as under:-

“368. Service does not qualify unless the officer
holds a substantive office on a permanent

establishment.”

Now we come to other relevant Articles of CSR.
Article 370 of CSR reads as under:

“370.  Continuous temporary or officiating

service under the Government of Uttar Pradesh



followed without interruption by confirmation in the
same or any other post shall qualify except —
1)  periods of temporary or officiating service
in a non-pensionable establishment,
i) periods of service in a work-charged
establishment, and
i) periods of service in a post paid from

contingencies.”

As such, Clause (ii) of Article 370 of CSR clearly

provides that no period of service rendered in work-

charge establishment is to be counted towards service to

qualify the period of service for the purpose of

pensionary benefits.

A perusal of Article 361 read with Article 368 and
370 of the CSR clearly indicates that the service does
not qualify unless the officer holds a substantive office
on a permanent establishment and that the period of
service in a workcharged establishment will not qualify
service for the purpose of pension. The underlying
reason is that a workcharged employee is not holding a

substantive post on a permanent establishment.

Another relevant Article of CSR is Article 465.

This Article reads as under:
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“465(1). A retiring pension is granted to a
government servant who is permitted to retire after
completing qualifying service for twenty-five years or
on attaining the age of fifty years.

(2) A retiring pension is also granted to a
government servant who is required by Government to
retire after completing twenty-five years or more of

qualifying service.”

Article 465 applies to those who are seeking
voluntary retirement or compulsory retirement, and

similar provision is contained in Fundamental Rule 56.

6) The next relevant Article of CSR is Article

468, which reads as under:

“468. The amount of pension that may be granted
Is determined by length of service. In calculating the
length of qualifying service, fractions of a half year
equal to three months and above shall be treated as a
completed one-half year and reckoned as qualifying

service.”

Clause (b) of Article 474 of CSR, requires ten
years service for calculation of the superannuation
pensions. The said provision if read with Article 368 of
CSR, means twenty years of service in a permanent

establishment.
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7) Learned counsel for the writ petitioner /
respondent placed reliance on Writ Petition (C) No.
500 of 2000, Prabhu Narain and others Vs. State of
U.P. and others, decided on 13.03.2003 (2003 LNI 607
SC) decided by the Apex court. Having gone through
the judgment of said writ petition filed before the Apex
court under Article 32 of the Constitution of India, we
do not find anything which helps the writ petitioner /
respondent in answering the question referred to this
Bench. Rather, in the last sentence in Para 5, the Apex
court has observed — “If the petitioners had any
grievance for non-regularisation of their services, as
already observed, it was / is open for them to claim the
appropriate relief, but, one thing is clear that unless
petitioners’ services are regularised in the first place,

we find it difficult as to how they can claim pension.”

8) The genesis of receiving a pension is indicated
in Article 361 of the CSR. One such condition is that
the employment must be substantive and permanent
which is reiterated in Article 368 of the CSR. Article
370(i1) excludes periods of service spent in a
workcharged establishment for the purpose of
calculating the qualifying service.

The Government Order dated 01.07.1989 talks
about temporary employees in a Government Service
retiring without being made permanent, and are

therefore not getting pensionary benefits in view of
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Article 368 of the CSR, which requires an employee
to hold a permanent post. Para 2 of the aforesaid
G.0O. indicates that such Government employee,
namely, temporary employees, who have worked for a
minimum period of 10 years in a regular service,
would be given pensionary benefits in the same
manner as given to a permanent employee. A
temporary employee, even though temporary is
working on a substantive post, though not permanent.
In this light, the Government thought fit to include
temporary employees for the purpose of receiving
pensionary benefits. A workcharged employee is not
working on a substantive post and is specifically
excluded under clause (ii) of Article 370 of the CSR.
Consequently, the period rendered in a workcharged
establishment cannot be included for claiming
pension. Sub Rule (8) of Rule 3 of the U.P.
Retirement Benefit Rules, 1961, supports this view.
Said sub Rule defines qualifying service with the note
that if a person serves in a pensionable job, then in
work-charge establishment, and again there after in
regular service, such interruption would not be
disqualification.  Similar provision is contained in
Acrticle 422 of the CSR.

9) On behalf of the writ petitioner / respondent

reference is made to Rule 2 of Temporary
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Government Servant (Termination of Service) Rules
1975, which defines ‘temporary service’. According
to said Rule 2, ‘temporary service’ means officiating
or substantive service on a temporary post or
officiating service on a permanent post under the
Uttar Pradesh Government. These Rules of 1975, are
not applicable to the work-charged employees.
Clause (d) of Rule 4 of Temporary Government
Servant (Termination of Service) Rules 1975,
provides that these rules are not applicable to the
employees serving in a work-charge establishment.
In our opinion, service rendered in work-charge
establishment, before regularization is not a
temporary service for the purposes of regular service.
It is relevant to mention here that without there being
a post, a person cannot hold it either as a temporary
employee or permanent employee. In Para 4 of State
of Himachal Pradesh Vs. Suresh Kumer (1996) 8
Supreme Court Cases 562, it is observed by the Apex
court that work-charge employees perform the duties
of transitory and urgent nature so long as the work
exists (in a particular project). In our opinion, only
because a work-charge employee was engaged in one
after another projects does not make his services

regular without there being a permanent post.

10) In State of Mysore Vs. S. V. Narayanappa,
A.lLR. 1967 S.C. 1071 : (1967) 1 SCR 128, the Apex
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court has held that the word ‘Regular’ or
‘Regularization’ does not mean ‘permanence’. Even
after regularization, confirmation may be needed in
the service. This view was again reiterated by the
Apex court in B.N. Nagrajan Vs. State of Karnataka,
A.l.R. 1979 S.C. 1676 : (1979) 4 S.C.C. 507. That being
S0, in our opinion, word ‘NI'YAMIT’ (regular) used in
the Government Order dated 01.07.1989 only refers to
the temporary employees in regular service, yet to be

confirmed.

11) Para 669 of Financial Hand Book, Volume

VI, provides that members of workcharged

establishment are not entitled to pension except the

conditions mentioned therein like In the case of

getting injured in the accidents etc.

12) In our considered opinion, the Government

Order dated 01.07.1989 recognizes only status of a

temporary employee on reqular post as that of a

confirmed employee, for the purposes of pensionary

benefits, as is apparent from Para 1 of the
Government Order quoted above, in which it is
mentioned that many temporary government
employees get retired without their services getting

confirmed, and they get deprived of pension due to

non-confirmation on account of condition mentioned
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in Article 368 of CSR. To remove the difficulty of
such temporary employees they are treated as a
confirmed employees by the Government for the
purposes of pension.  The Government Order
nowhere says that it is applicable to workcharged
employees who are neither temporary government
servants, nor permanent employees. The Government
Order dated 1% July 1989, nowhere interferes with
Clause (ii) of Article 370 of CSR, quoted above.

13) For the reasons as discussed above, we
answer the question referred by the Division Bench,
in negative, and the view taken by the Division Bench
of this court in Special Appeal No. 225 of 2010, State
of U.P. and another Vs. Pitamber Dutt Sanwal (arisen
out of Writ Petition No. 843 (S/S) of 2003), in our

opinion, is not based on correct interpretation of law.

(Prafulla C. Pant, J.)
08.10.2010

| agree.

(Tarun Agarwala, J.)
06.01.2011
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